0

(@) WRE S AN B g @ R § e W R @ e & e § sugege

g BIsel AT :File No : V2/67/GNR/2018-19

g o IR WA (Order-In-Appeal No.: AHM-EXCUS-003-APP-74-18-19
fe=fep Date :27.08.2018 NI &_e &I ORI Date of Issue: &/5/ee/8

A sARIER_ Agaa (3rdier) grRT aTia ’ | Ql,b
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

T 3T YR, DT TS Yodb,  ITASATE STYHEA FRT SN HeT 3R
40/AC/EX/MEH/17-18 T3=Te : 14-03-2018 ¥ R

Arising out of Order-in-Original: 40/AC/EX/MEH/17-18, Date: 14-03-2018 Issued by:
. Assistant Commissioner,CGST, Div:Mehsana, Gandhinagar Commissionerate,
Ahmedabad.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or temto:zy out3|de 3%
india of on excisable material used in the manufacture of the goods which are expt e Y

country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) . Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order.
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above50:kag
~ respectively in the form of crossed bank draft in favour of Asstt. Registar of a ,braﬁc‘hﬁdféﬁy}r}
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" nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each:. Sy
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One copy of applloatlon or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the rlbl.}nal on
payment of 10% of the duty demanded where duty or duty and penalty are |ncus’ ute or

penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Ranasaria Poly Pack Pvt. Ltd.,
Plot No.727/C, Vilage Moti-Bhoyan, Kalol-Khatraj Road, Taluka Kalol, Distt.
Gandhinagar (in short ‘appellant’) against Order-in-Original No.40/AC/EXIMEH/17-18
dtd.14.03.2018 (in short ‘impugned order’) passed byAthe Assistant Commissioner,
Central GST, Division Mehsana (in short ‘adjudicating a_uthority’).

2. Briefly' stated that adjudicating authority vide im'pugned order confirmed
demand of Rs.6,30,014/-/- alongwith interest under Section 11A and 11AA of the
Central Excise Act, 1944 respectively read with Rule 14 of the Cenvat Credit Rules,
2004, being wrongly availed Cenvat credit of service tax paid on Outward Freight
services, Travelling Services and Courier services i.e. beyond the ‘place of
removal’ during the period August-2015 to June-2016 in terms of Rule 2(1) ibid and
also imposed penaity of Rs.6,30,014/- under Section 11AC ibid read with Rule 15(2)

ibid.

3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

% In a case where periodical SCN issued on the same groundé adjudicated in
which proceedings are dropped but in subsequent SCN earlier decision has
not been followed and taken decision contrary to settled issue. whether this is.
justifiable or not?

> Whether imposition of penalty on confirmed demand under Rule 15(1) read
with section 11AC of the Central Excise Act, 1944 is justifiable or otherwise?

4. Personal hearing in the matter was held on-25.07.2018. Shri Prédip G.

Tulsian, CA, appeared on behalf of the appellant and reiterated the grounds of

appeal and submitted copy of earlier OIA dtd. 22.03.2016 passed in their own case.

5. | have carefully gone through the appeal memorandum, submissions made at
the time of personal hearing and evidences available on records. | find that the main

issue to be decided is whether the appellant is entitléd to Cenvat credit of service tax

paid on Outward Freight services, Travelling Services and Courier- services or

otherwise. Accordingly, | proceed to decide the case on merits.

6. OUTWARD FREIGHT:- In this regard, the appellant has submitted copy of
earlier OIA dtd.22.03.2016 passed in their case. | have carefully gone through this

OIA and finds that it covers issue of ‘GTA Outward Transportation’ only. | find that
period involved in the said OIA was December-2005 to June-2007( i.e. prior to
01.04.2008 amendment made in the definition of ‘input service’ wherein the words
“from the place of removal” were substituted by the words “upto the place of
removal”) whereas in the present case period involved is from August-2015 to June-

2016 hence not applicable. The appellant has also argued that in similar periodical
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SCN for the earlier period, the Addl. Commr vide OlO dtd. 11.08.2016 has d,ropped (\ Lo
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the proceedings. In this regard, 1 find that the appellant had produced evidences in
support of him claim that sales contracts were on FOR destination basis. However, it
appears that the appellant has not produced any documentary evidences for the
relevant period before the adjudicating authority in support of his claim and simply
stated that they rely on the said OlO dtd. 11.08.2016 of the Addl. Commr. [ find that
merely relying on the said OIO without having submitted any documentary evidence
is of no use. Also, the appellant has not produced any documentary evidences before
the undersigned. Hence, to this extent, case is reman_ded back to the adjudicating
authority to decide a fresh after following the principle of natural justice within 30 days

of communication of this order.

7. TRAVELLING SERVICES AND COURIER SERVICES :- In this regard, | find that
the appellant has stated before the adjudicating authority that they rely on the said
010 dtd.11.08.2016 passed by the Addl. Commr. | find that the adjudicating authority

has not gone through the submission made before the Addl. Commr. The appellant

has stated before the Addl. Commu. that travelling expenses incurreq by them is
towards visit to customers, suppliers for sales promotion, procurement of materials,
accounts etc. and courier charges are towards sending sales bills, acceptance of
orders, accounts information etc. | find that the issue involved is no more res-integra
and held by various higher appellate forum that the assessee is eligible for Cenvat
credit of services utilized during the course of business activity. The Hon'ble High
Court of Bombay in case of CCE, Nagpur Vs. Ultratech Cement Ltd.[reported in
2010(260) ELT-369 (Bom.)] has held as under:

Cenvat credit of Service tax - Input service - Criterion for coverage -
Expression “activities in relation to business” postulates activities
integrally connected with business of assessee - Activities not integrally
connected with business of manufacture of final product not qualify as
input services - Rule 2(l) of Cenvat Credit Rules, 2004. [para 29]

Cenvat credit of Service tax - Input service - Scope of - Definition of input
service is very wide - Input service covers not only services used
directly or indirectly in or in relation to manufacture of final products but

- also various services used in relation to business of manufacture
.whether prior to manufacture or after manufacture - Definition not
restricted to services used in or in relation to manufacture of final
products but extends to all services having direct nexus or integrally
connected with business of manufacturing final product - Definition of
input service seeks to cover every conceivable service used in business
of manufacture - All services used in relation to business of manufacture
of final product covered - Rule 2(f) of Cenvat Credit Rules, 2004. [paras
28, 34, 35]

Cenvat credit of Service tax - Input service - Definition of input service
not only covers services falling in the substantial part of Rule 2(l) of
Cenvat Credit Rules, 2004 but also covers services which are c,oyened
under inclusive part - Services covered under inclusive part arq«s‘eﬁ?i?:’é;%
rendered prior to commencement of manufacturing activity.-as well ag,”

services rendered after manufacture - Inclusive part [of , definition
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includes services rendered in relation to business - Rule 2(l) ibid. [para
27] '
| also find there is nothing on records to indicate that these services are not relevant
or dispensable. Hence, applying the ratio of above case laws, | allow the Cenvat
credit availed on ‘Travelling services' and ‘Courier services'. Since the appéllant is
eligible for availing said Cenvat credit, question of recovery of interest does not arise
to this extent.
8. As regards penalty imposed on the appellant vide impugned order under Rule
15(2) of the CCR, 2004 read with Section 11AC of the CEA, 1944, | find that in the

instant case, periodical SCN is issued wherein no extended period in invoked. | find

that Rule 15(2) ibid provides for imposition of penalty where extended period is

invoked. In absence of such charges in the SCN, imposition of penalty is ultra-virus
and not sustainable. Accordingly, penalty imposed under Rule 15(2) ibid in the

impugned order is set-aside.

9. a@aﬁﬁﬁﬁﬁﬂamﬁmmﬁ%@mw%l

The appeal filed by the appellant stands disposed of in above terms.
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Attested:
Lo
’ [’
(B.A. Patel)
Supdt.(Appeals)

Central GST, Ahmedabad.

BY SPEED POST TO:

M/s. Ranasaria Poly Pack Pvt. Ltd.,
Plot No.727/C, Village Moti-Bhoyan,
Kalol-Khatraj Road, Taluka Kalol,
Distt. Gandhinagar.

Copy to:- -
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2)  The Commissioner, CGST, Gandhinagar (RRA Section).
(3)  The Asstt. Commissioner, CGST, Division Mehsana.
(4)  The Asstt. Commir(System), CGST , Gandhinagar.
(for uploading OIA on website)
Guard file
(6) P.Afile.

“ W‘/ o
X




